LETTER OPI NI ON
94-1L-110

April 15, 1994

Dr. Wayne G Sanstead

Superi ntendent of Public Instruction
600 East Boul evard Avenue

Bi smar ck, ND 58505- 0440

Dear Dr. Sanstead:

Thank you for your letter asking whether school
districts providing services to children who are
gifted nust do so in accordance with state standards
and guidelines or whet her state standards and
guidelines are attached only to the receipt of state
financial aid to the school district's program for
children who are gifted.

School boards of North Dakota school districts have
broad powers concerning the instruction of pupils in
their district. Some courses are prescribed by the
Superintendent of Public Instruction or by l|aw, such
as the mninmum curriculum for public and private high
schools to receive approval from the Departnent of
Publ i c I nstruction, N. D. C. C. ? 15-41-24 and
accreditation standards which have been adopted
pursuant to N.D.C.C. ? 15-21-04.1. School boards have
the authority, however, to determ ne and establish
addi ti onal courses of study as well as the authority
to adopt rules for the reception, organization,
gr adi ng, gover nment and instruction of pupils.
N.D.C.C. ? 15-29-08(4) and (13).

N.D.C.C. ch. 15-59 contains provisions on educational

gui delines as well as financi al obl i gations and
assi stance for special education for those children
who have disabilities or who are gifted. N. D. C. C.

? 15-59-01(1) defines "child who is gifted" as being a
gifted and talented child who requires differentiated
educati onal prograns beyond those normally provided by
the regular school program The definition of
"special education" in N.D.C.C. ? 15-59-01(4) relates
only to "children wth disabilities." The 1993
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Legislative Assenbly anmended the definition of
"special education”™ in section 15-59-01 to elimnate
any reference to gifted children. N.D.C.C. ch. 15-59
requires school districts to provide special education
to children with disabilities, but, with respect to
children who are gifted, the chapter provides:

. School districts may provide special education
to children who are gifted in accordance with the provisions
of this chapter and in so doing nmay act jointly with one or
nore other districts and shall cooperate with the director
of special educati on.

N.D.C.C. ? 15-59-04.

The Superintendent of Public Instruction, as well as
the director of special education, has various powers
under N.D.C.C. <ch. 15-59, including general state
policy developnent, the prescription of rules and
regul ations for the special education of children with
disabilities, the provision of assistance to school
districts in the inauguration, admnistration, and
devel opnent of special education programs, and the

est abl i shment of st andar ds for appr oval of
certification of schools, teachers, facilities, and
equi pnent. N.D.C.C. ? 15-59-05. Al t hough children

who are gifted are not mentioned in N.D. C C
? 15-59-05, N.D.C.C. ? 15-59-04 does authorize school
districts to provide "special education" to gifted
students.

If the director of special education determnes a
school district has mde expenditures for a child who
is gifted equal to the average expenditures nade in
that district for elementary or high school students,
as the case my be, the director "may provide
rei mbursenment” to the school district from funds
provi ded by the Legislative Assenbly for that purpose.
N.D.C.C. ? 15-59-06.

Courts have consistently held that all statutes on the
same subject (in pari materia) are to be considered
t oget her and given neani ngful effect w thout rendering
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one or the other useless. Litten v. City of Fargo
294 N.W2d 628, 633 (N. D. 1980). Consequently, even
though "children who are gifted" are not expressly
included in the definition of "special education” in
N.D.C.C. ? 15-59-01(4), the provisions in NDCC
7?7 15-59-04, 15-59-05, and 15-59-06 indicate that the
school district's provision of special prograns for
children who are gifted can be included in "specia
education" prograns for which the Superintendent of
Public Instruction and the director of speci al
education may issue standards and which nmy be
eligible for financial assistance under N.D.C C
? 15-59- 06. School districts, therefore, have the
di scretion to provide special education to children
who are gifted under N.D.C.C. ? 15-59-04 and if the
district does so, it is required to cooperate with the
director of special education in its provision

N. D. C. C ? 15-59-04. The director of speci al
educati on adopts standards for special education under
N.D.C.C. ? 15-59-05. If the school district opts to

provi de special education to children who are gifted,
cooperates with the director of special education in
its admnistration, and follows the standards adopted
by the director of speci al education for its
provision, the director of special education may
rei mourse the district under N.D.C.C. ? 15-59-06 for
its costs within the limts of funds appropriated.

School districts have the authority to provide
programs for children who are gifted pursuant to the
districts' general authority contained in N.D CC
? 15-29-08 or pursuant to the nore specific authority
in N.D. CC ? 15-59-04. However, it is my opinion
that school districts who choose to provide special
education progranms for children who are gifted
pursuant to N.D.C.C. ? 15-59-04 and desire to obtain
state financial aid for the prograns are required to

cooperate wi th t he Superi nt endent of Publ i c
I nstruction and the director of special education and
conduct the prograns in accordance wth those

standards established by the director of special
education under N.D.C.C. ?? 15-59-04 and 15-59-05.

Si ncerely,
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